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NOTICE OF MOTION AND AFFIDAVIT 
PURSUANT TO 28 USC 2255, 
SEPTEMBER 6, 1975 


UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
vs Indictment #1967-115 
FREDERICO G. RANDACCIO 


PLEASE TAKE NOTICE, that upon the judgment ot conviction and 
all prior proceedings had and filed herein, and upon the annexed affidavit 
of his counsel, HAROLD J. BOREANAZ, the defendant, FREDERICO G. RANDACCIO, 
will, on the 10th day of November, 1975, at 10:00 o'clock in the forenoon 


thereof, apply to the United States District Court of New York at the 


United States Courthouse at Buffalo, New York, Part I, for an order 


pursuant to Title 28 U.S.C. 2255, vacating the sentence imposed upon 


defendant on the ground that the original sentence imposed was contrary 


to law. 


Dated: September 6th, 1975 
Buffalo, New York Yours, etc.g 
“Neretel ES. 


a ch Uf 
HAROLD J. BOREANAZ CO 
Attorney for Defendant 
Office & Post Office Address 
736 Brisbane Building 
Buffalo, New York 14203 


UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


HON. RICHARD J. ARCARA 
United States Attorney for the 
Western District oi New York 


HON. GERALD J. HOULIKAN 
Assistant United States Attorney for 
the Western District of New York 
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Notice of Motion and Affidavit Pursuant to 
28 USC 2255, September 6, 1975 


UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


a a 
UNITED STATES OF AMERICA 


vs. 
FREDERICO G. RANDACCIO 
STATE OF NEW YORK 
COUNTY OF-ERIE 
CITY OF BUFFALO 

HAROLD J. BOREANAZ, being duly sworn, deposes and says: 

That he is counsel for the defendant, FREDERICO G. RANDACCIO, 
and makes this application on his client's behalf, for an order pursu- 
ant to Title 28 U.S.C. 2255, vacating the original sentence imposed by 
this Court and directing a resentence of the defendant herein, on the 
ground that such original sentence was contrary to law. In support of 
this application, your deponent states as follows: 

FIRST: No previous application for the relief herein requested 
has been made by or on behalf of the defendant Randaccio to any Court or 
Judge thereof. 


SECOND: By indictment returned the 18th day of August, 1967, 


(Appendix A), the defendant Randaccio and four co-defendants were charged 


in this Court with two crimes of Conspiracy. By the first count of the 
indictment he was charged with Conspiracy under Title 18 U.S.C. 1951, 
and by the second count of the indictment he was charged under the 


General Conspiracy Statute, Title 18 U.S.C. 371 with Conspiracy to Trans 
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Notice of Motion and Affidavit Pursuant to 
28 USC . 255, September 6, 1975 


port Stolen Property in Interstate Commerce in violation of Title 18 
U.S.C. 2314. 

THIRD: After trial by Jury, a verdict was returned on the 
2lst day of November, 1967, finding the defendant Randaccio and his co- 
defendants guilty on each count. 

FOURTH: On the llth day of December, 1967, the Court sentenced 
the defendant Randaccio on both counts, imposing a term of 20 years im- 
prisonment on the first count and five years imprisonment on the second 


count and directing that the terms be served concurrently. 


FIFTH: The defendant Randaccio is presently incarcerated in 


the United States Penitentiary at Danbury, Connecticut, pursuant to 


the aforesaid judgment of conviction. 

SIXTH: Pasa A. Natarelli was a co-defendant in the indict- 
ment hereinabove mentioned. 

SEVENTH: In September, 1974, said co-defendant, Natarelli, 
commenced proceedings to vacate his sentence, pursuant to the same 
Statutory authority under which I now move on behalf of defendant 
Randaccic. 

EIGHTH: The aforesaid proceedings culminated in an opinion by 
the United States Court of Appeals for the Second Circuit on May 14th, 
1975 a copy of which is attached hereto and made a part hereof. (Appendix 
B). 


NINTH: The defendant Randaccio was sentenced by the same Judge, 


Votice of Motion and Affidavit Pursuant 
28 USC 2255, September 6, 1975 


on the same indictment, after a joint trial, on the same date and given 
the exact same sentence, as the defendant Natarelli. 

WHEREFORE, the defendant Randaccio respectfully requests that 
an Order be entered pursuant to the provisions of Title 28, U.S.C. 2255, 
vacating the sentence herein imposed upon him by the HON. JOHN O. 
SON, on the llth day of December, 1967, and directing that the defendant 
Randaccio be returned for resentence after a review of the pre-sentence 
report and allcsution, upon the ground that the original sentence impos- 


ed was in violation of the laws of The United States. 


Maret? [s S 


HAROLD Saf tome NAZ oOo 


Sworn to before me this 


6% aay of pt , 1975. 
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ORDER OF RE-SENTENCE, DECEMBER 1,1975 
UNITE) STATES DISTRICT COURT 
WESTERN ‘ISTRICT OF NEK YORK 
SNE 
UNTTED STATES 


a CR: 1967-115 


FREDERICO G. RANDACCIO 
ne 


Gregory A. Baldwin 

Department of Justice Attorney 

318 Federal Building 

Rochrster, N.Y. 14614 

Attorney for ''nited States 

Boreanaz, NeMoyer & Baker 

736 Brisbane Building 

Buffalo, N.Y. 14203 

Attorneys for defendant 

The defendant by motion papers filed November 6, 
1975 has applied to this court to vacate a sentence imposed 
on the defendant by the late Judge Henderson of this court. 
The defendant was convicted and sentenced by Judge Henderson 
on December 11, 1967 on two counts of a two-count indictment. 
The matter came on for argument befor« the undersigned on 
November 24, 1975. On due consideration it is hereby 

ORDERED, there being no opposition by the 
government, that the sentence herein imposed by the late 
Judge Henderson on December 11, 1967 wherein the said 
Frederico G. Randaccio was sente: 24 to « term of twenty 
years imprisonment under the first count of the indictment 


and five years imprisonment under the second count of the 


Order of Re-Sentence, December 1, 1975 


indictment, the terms to run concurrently, is brereby 
vacated on the ground that the sentences were unia«fully 
imposed, Natarelli vs. United States, 516 F.2d. 149. 

IT IS HERFBY FURTHER ORDERE:) that the '!nited 
States Marshal for the Western vistrict of New York mare 
arrangements to return the said Frederico G. Randaccio, 
from the United States Penitentiary, Danbury, Connecticut, 
where he is now serving said sentence, for re-sentence »y 
this court at the United States Court House, Rochester, 
New York on vVecember °2, 1975 at 10:00 A.M., after a revic 


of the pre-centence report and allocution. 


FAROLD P. BURKE 
United States District Jucge 


December ~ 1975. 


- 
‘ 


ED STAVES DISTRICT COURT 
ML WESTERN DISTRICT OF NEW YORK 


ST Se A = ES nt ote teeny 


UNITED STATES OF AMERICA 


Plaintiff 
Vs- 
TRePOPICO G. RAKDACCIO 
Defendant 


STATE OF NEW YORK ) 


es COUNTY OF ERTE ) £8: 
CITY OF UPPALO ) 
HAROLD J. 


1Sf7, 


U.8.0 


* 


before the Honorabie John 0, Henderson, 
19€&7. 


SUPPORTING AFFIDAVIT ON BEHALF OF 
DEFENDANT-APPELLANT, DECEMBER 20, 1975 


Indictment No. 1967-115 


BOREANAZ, being duly sworn, deposes: 

1. I am the attorney for, and make this Affidavit on behalf of, 
FREDEKICO G. RANDACCIO who was sentenced on the llth day of Decemner, 
under the first count of a two count indictmentalleging a violation 
of Title 16 U.S.C. 1951, to @ term of imprisonment of twenty years and 
under the second count of the same indictment for a violation of Title 16 
371, Co a term of five years, said terms to run coneurrentiy. 
“. On December lst, 1975, this Court entered an order vacating 
the aforesaid sentence and directing that the defendant be returneé to thi 
Court on December 22nd, 1975, for the purpose of re-sentence. 


3. The defendant's trial in the Western District of New York, 


end a jury, commenced on October 2 


Supporting Affidavit on Behalf of 
Defendaat-Appellan!, December 20, 1975 


4, Approximately ten days rrior to the commencement of this 
trial the Government turned over to trial] counsel for t.e defendant, copics 
of transcripts of conversations which had been monitored by electronic 
surveillance during the month of February, 1965, in the apartment of © 
Darlene Grann located at 51 Essex Street, Buffalo, New ‘ork. 

5. These transcripts included events occuring om the evening of 
Tebruary 5th, 1965. 

6. Despite a lengthy trial, the only evidence connectins 
defendant, PREDERICO 9. RANDACCIO, with the conspiracies charged in 
{indictment was the testimony of an alleged co-consirator accompiice hy the 


name of Calabrese. He testified to certain conspiratorial conversations 


which, according to him, occured at 60 Manchester Place in the City of 


Buffalo, New York on the evening of Friday, Fetruary 5th, 1965. Outside of 
the testimony of Calabrese with respect to what he claizss he heard at this 
meeting there is no other testimony in the record sonnecting the defendant 
RANLACCIO with the commission of either of the crimes chargec ‘n the frst 
we second count of the indictment. 

7. The judgment of conviction herein was affirmed by the United 
States Court of Appeala for the Second Circuit-cn July 3%th, 196€6. 

8. The defendant, herein, then petitioned for a Writ of 
Certiorari to the United States Supreme Court and that Court vee*.1 the 
Judgment and remanded the matter for a hearing to determine whe....> the 
prosecution's case was based upon tainted evidence resulting from electroni 
surveillances. (Giordano v. United States, 394 U.S. 310-1969). 

9. The electronic surveillances in cuestion were concededly 


illegal installations maintained by agents of the United States Government 
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Supporting Affidavit on Behalf of 
Defendant-Appellant, December 20, 1975 


by the means of trespass. 

10, Upon remand by the Supreme Court, a hearing was held on 
August 27th and 28th, 1969, at Buffalo, New York, before the Honorable 
John 0. Henderson. 

11. On April 10th, 1970, the Honorable John 0. Henderson entere 
an order determining that there was no evidence of teint produced at the 
hearing as a result of the illegal conduct by Government agents. 

12. Your ceponent has now discovered that the Government had 
subjected the defendant to illegal electronic surveillanee at locations 
other the: the premises at 51 Essex Street in Buffalo, New York. 

13. Upon information and belief the Government has failed to 
ever disclose to anyone the existence of these edditional transrcressions 


of the defendant's Constitutional right by Government agents. 


14. When this case was remanded by the United States Suprene 


Court it was the duty and obligation of the Government to advise fully and 
fairly the defendant and his counsel and the Court conducting the hearin: 
of the existence of these additional fllegal electronic surveillances by 
Government agents. 

15. Upon information and belief the additional illegal electron 
surveillances occured during the very period of time set forth within the 
indictment as being the period of time Guring which the crimes at issue 
were committed. 

16. In as much as the defendant is now about to be sentenced 
your deponent requests that prior to the imposition of sentence the Govern- 
ment be directed to make a full and complete disclosure to the defendant 


as to these additional illegal electronic surveillances so that the Court 
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Supporting Affidavit on Behalf of 
Defendant-Appellant, December 20, 1975 


can allow the defense an opportunity to comply with the full terms of the 
mandate of the United States Supreme Court. 

17. At the time of the original sentence of the defendant it was 
not the practice of this Court to allow either the defereact or defense 
counsel to see the pre-sentence report submitted to the sentencine Suage. 

18. Your deponent has now i.cd an opportunity tc eee tre sririrel 
pre-sentence report which constitutes the basis for the imposition of tne 
severe sentence meted out by Judge Henderson. 

19. Unfortunately, Judge Kencerson had a distorted and unfair 
ricture presented to im. Purthermore, the report contains numerous 
‘naccuracies and information rarnered by illegal means. This information 


“as unquestionably used to the detriment of the defendant and in violation 


20. In addition, vour deponent received a copy of a letter dated 
December 15th, 1975, and made Pvailable to your deponent for the first time 
on December ldth, 1975, consisting of more than ten pares of textual me erial 
tovcether with many additional pages of exhibits attached thereto and mace 


art thereof, all of which seek to influence this Court with respect tc tr- 


of his Constitutional richts. 


mposition of sentence. 
21. Because of the volume of material contained therein, and 
ecause of the multitude of alleged factual assertions put before this 
ourt in an effort to influence sentence, and because of the shortness of 
he time of notice given to your deponent with respect to this material, 
would respect fully request a full and fair opportunity to meet the issues 


aised in this letter and the attachments. 


lI 


Supporting Affidavit on Behalf of 
Defendant-Appellant, December 20, 1975 


WREREFORE, your deponent respectfully requests that these pPro- 


Cefuings be adjourned and that the defendant be afforded a fair opportunity, 
to be neard on the cueseton i sentence t5 now be inposea by this 


Ceurt. 
ait Via 
Ee [= 
oe AROLE otros Py va J 
Sworn to before ne this 


A+ day of p or efitt 5 1975. 


i, oe.) 
Ap AEE DO 
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TRANSCRIPT OF PROCEEDINGS, 
DECEMBER 22, 1975 


UNITED STATES DISTRICT CoOuRT 


WESTERN DISTRICT OF NEW YORK 


UNITED STATES CP AMERICA 
-vs- 
FREDERICO 4. RANDACCIO 


Defendant: . 


Before: Hon. Harold P. Burke, District Judge 


Rochester, New York, December ae, 297 30 


For the Government: James Gresens, Esq. 


Por the Defendant: Harold Boreanaz, Esa. 

“MR. GRESENS: Good morning, Your Hor 
United States versus Frederico 9. Rendaccio. Mution 
for re-sentencing. Docket Number 1967-115. Your 
Honor, the government has filed our letter with you. 
The court also has a copy of the pre-sentence report. 
We have nothing to add at this time. 

MR. BOREANAZ: If Your Honor please. On 
Friday of last week, I received a ten or twelve-page 


letter the government submitted to the court, a@ supplemen 


{ 
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Transcript of Proceedings, December 22, 1975 


of the original pre-sentence report which was prepared 
for Judge Henderson. IT have now had an opportunity 
to review the original pre-sentence report. As Your 
Honor knows, at the time of the gentleman's original 
sentence, it was not the practice of this court, or 

the Federal practice, generally, to allow defendants to 
see pre-sentence reports. In any event, his counsel, 
at that time, did not avail himself to so do. I have 
now had an opportunity to see, not only the original 
pre-sentence report, but the supplement which the 
government has put in. Those materials were available 
to me for the first time on Thursday of last week. 

Over the weekend, Your Honor, including yesterday, I 


worked at length to review those materials. And I 


find, unfortunately, that Judge Henderson had provided 


to him a considerable amount of inaccurate and distorted 
material in connection with the imposition of his 
orizinal sentence. Purthermore, I found, Your Honor, 
that the government of the United States, violated the 
mandate of the United States Supreme Court when this 

case was returned originally on a hearing on the question 
of whether there was tainted, tenuating the original 


trial here, by virtue of illegal electronics surveillance 


14 
Transcript of Proceedings, December 22, 1975 
by the government. The government had conceded that 
they had iliegally subjected this defendant to deacaneialas 
surveillance. By trespassory means over a period of 
some years. They conceded that a particular premises 
at Essex Street in the City of Buffalo was involved in 
that illegal electronics surveillance. Furthermore, 
the time period of the alleged commiszion of this crime, 
to wit, in 1965, was the same time period during which 
the government was conducting tnis 4llegal activity. 
Now, when the case was sent dack on mandate, the govern- 
ment failed to discloses to the defendant the existence 
of the illegal electronics surveillances outside of the 
Essex Street premises. Por these reasons, Your Honor, 
I now prepared an affidavit of mine, setting forth these 
facts, and others, which I believe justify the request 
that I am about to make to Your Honor. I have provideli 
Mr. Gresserswith a copy of this affidavit. | 
to the cierk now, and ask Your Honor to accept this as a | 
basis for my request for an adjournmert of this sentence 
at this point so that we can meet these 4issues intelligently. 
MR. GRESENS: Your Honor, I will make two 
points. Pirst of all, in Paragraph "12" of this 


affidavit, which I have just received, Mr. Roreanaz says 


| 
| 
| 
| 


15 
Transcript of Proceedings, December 22, 1975 


that there was electronic surveillance at locations 


other than 5] Essex Street. We have no affidavit or 


| 
| 


any other kind of material to substantiate this. The 
second point which I wish to make is that we are here thip 
morning for re-sentencing in accordance with this court 's| 
order of December 1 of this year. And I would re- 
spectfully submit that any kind of litigatior as to the 
wiretap that was litigated once before, before Judge 
Henderson, and motions for new trial were denied, is 
completely outside the scope of this proceeding tnis 
morning. 

THE COURT: The question is, what is your 
attitude toward an adiournment. 

MR. GRESENS: If the court would wish to grant 
one, Your Honor, it is certainly up to you, but, I would 
merely say that, even if what Mr. Boreanagz says is true, 
that there was electronic surveillance, it has nothing to! 
-2 with the re-sentencing proceeding. 

THE COURT: I will grant a short adjournment 
here. Wednesday of this week, That is the 24th at 
1? o'clock noon. 

MR. BOREANAZ: Would Your Honor accept this 


affidavit in support cf this affidavit. 


lo 


Transcript of Proceedings, December 22, 1975 


THE COURT: Piled. And I suggest that you 
put something in writing as to your Opposition to the 
motion. 

MR. GRESENS: Yes, Your Nonor. 


THE COURT: Wednescay, 12 o'clock noon. 


I, Louis Rezricof?, 
I have recorded ‘nr shorhaad 
within-entitled cause before 
United States District Judge, at “%o 
and the foregoing is a true and correc 


said shorthand notes. 


Louis Reznicoffr 


Court Reporter 
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GOVERNMENT'S RESPONSE, DECEMBER 23, 1975 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ceaenineeait cm 
UNITED STATES OF AMERICA 


CR. NO. 67-115 


FREDERiCO G. RANDACCIO 
penne ee 


GOVERNMENT'S ANSWER TO DEFENDANT'S 
AFFIDAVIT OF DECEMBER 20, 1975 
ERR £0, 19/5 


THE UNITED STATES OF AMEKICA, by and through its attorneys, 
Richard J. Arcara, United States Attorney for the Western District 
of New York, and James W. Gresens, Department of Justice Attorney, 
hereby makes answer to the various claims made by the Defendant, 
through his counsel Harold J. Boreanaz, Esq., in his affidavit 


dated December 20, 1975. 


The Government Strongly opposes any further requests for 
adjournment in the instant proceeding, and in response to the 
Claims raised in the aforementioned affidavit of the Defendant, the 


Government states the following: 
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Government's Response, December 23, 1975 


POINT I 


THE DEFENDANT'S ALLEGATIONS OF 
ILLEGAL ELECTRONIC SURVEILLANCE 
ARE COMPLETELY UNSUPPORTED. 


In his affidavit, the Defendant states that he "has now 


discovered that the Government had subjected the defendant to 


illegal electronic surveillance at locations other than the premises 
at 51 Essex Street in Buffalo, New York." (paragraph 12, p. 3) 


(emphasis added) 


First: The -ntire question of illegal electronic 
surveillance was exhaustively litigated before the late Judge 
John 0. Henderson who found no evidence of any taint. Randaccio 
appealed from this determination, and the Second Circuit af: irmed 
Judge Henderson's decision. United States v. Randaccio, 440 F.2d 


1337 (2d Cir. 1971) (per curiam). 


The Defendant has not offered any proof to demonstrate 


that he now possesses new information concerning illegal electronic 


surveillance which is in addition to that which has already been 
considered -- some four years ago -- by Judge Henderson and the 


Court of Appeals for t:* Second Circuit. 


Second: The afore-quoted allegation of the Defendant 
(which appears in paragraph 12 of his moving papers) ir completely 


unsubstantiated by any details or indications as to the source of 
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Government's Response, December 23, 1975 
counsel's information. If counsel does indeed possess any direct 
evidence of illegal electronic surveillance, he has completely 
failed to set forth the source and basis of his evidence in his 


moving papers. 


In cases involving allegations or denials of electronic 
surveillance, the Second Circuit has generally required an 
affidavit which contains some specificity. Cf. United States v. 


Toscanino, 500 F.2d 267, 281 (2d Cir. 1974). 


For the foregoing reasons, the Government submits that 
counsel's bare allegation is insufficient to raise a cognizable 


Claim of electronic surveillance. 


POINT II 


AN ALLEGATION OF ILLEGAL 

ELECTRONIC SURVEILLANCE MAY 

NOT PROPERLY BE RA™SED IN THE 
INSTANT PROCEEDING FOR RESENTENCING. 


The instant proceeding comes before this Court on the 


Defendant's motion for resentencing in accordu. ce with the Second 


Circuit's decision in Natarelli v. United States, 516 F.2d 149 
ited States 


(2d Cir. 1975). 
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Government's Response, December 23, 1975 


The sole issue before this Court in Natarelli -- and in 
the instant case -- is a determination of an appropriute sentence 
“after review of the record and pre-sentence report and allocution." 


(516 F.2d at 153) 


The Governmen’. has strongly argued that the Defendant has 
not properly supported his eleventh hour claim of illegal electronic 
surveillance. (See POINT I, supra) However, assuming arguendo that 
such a claim exists, the Government submits that it may not be 


properly raised in a proceeding to resentence the Defendant. 


If credited, the Defendant's claim of illegal electronic 
surveillance goes to the legality of his 1$67 conviction. But, 
only the issue of sentence is before the Court at this time. If 
the Defendant indeed possesses adequate and cognizable evidence 
of illegal electronic surveillance, this evidence should 7 -st 
pronrerly be brought before this Court in a separate proceeding 
pursuant to 28 U.S.C. § 2255 or Rule 35 of the Federal Rules of 


Criminal Procedure. 


In short, the Defendant should not be allowed to derail 
and delay this Court's determisation of sentence merely by 
raising a totally unsubstantiated allegation of illega” electronic 


surveillance at the eleventh hour before his resentencing. 
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Government's Response, December 23, 1975 
WHEREFORE, the Government respectfully requests that this 
Court deny any further motions for adjournment or relief in regard 
to the Defendan:'s claims of electronic surveillance, and that it 
grant unto the Government any further and appropriate relief which 
the Court derns in the interests of justice. 


Respectfully submitted, 


RICHARD J. ARCARA 
UNITED STATES ATTORNEY 
WESTERN DISTRICT OF NEW YORK 


December 23, 1975 


W. GRESENS 
Rochester, New York artment of Justice Attorney 


SUPPORTING AFFIDAVIT ON BEHALF OF 
DEFENDANT-APPELLANT, DECEMBER 24, 1975 


— mr 7 ” van F 


ipned a code 


number was 


The exist: 


and without benefit 


Vy, Andrew 


| BEST COPY AVAILABLE 


Supporting Affidavit on Behalf of 
Defendant-Appellant, December 24, 1975 


The following day on September 
United States Attorney, Andrew F. Phelan, filed an affidavit in 
he claimed that he was aware that the defendant was the subject 
trespassory surveillance but stated that he had no knowledge of 
material contained in certain logs which were prepared by the 
Government as a result of the aforesaid electronic surveillance. 
By pretrial motion the defendant then requested 
the monitored materials and a pretrial hearing to 
-O whether or not the Government's case was tainted as 
the illegal conduct of the Government. 
6. By an Order dated September 26, 1967, the Hon. John 
rson, ruled ‘hat a post trial hearing would be allowed. At 
trial hearing the court allowed the defense to see only 
ectronic surveillance logs for the month of February, 1965, 
the 
application the defense sought a Writ of 
m the Second Circuit Court of Appeals directing that a 
‘al hearing be held and denying the Petition for Mandamus and 
Curiam Qpinion dated October 4, 1967. The Court stated: 
So far as concerius defendants’ rights to 
discovery under Rule 16, the Government has 
now agreed to mé e available the logs of 
the electronic surveillance during any 
relevant period. 
We do not mean our denial of the Writ to be 
taken as necessarily sanctioning the postpone- 
ment of determinations with respect to 
{llegally obtained evidence until after the 
trial. This could well be unfair to a 
defendant unless the Government agreed, as it 
apparently has done here, that admissions of 


any material evidence found tic have been 
obtained in violation of a defendant's 


i 
+ 
] 
i 


Supporting Affidavit on Behalf of 
Defendant-Appetia:.t, December 24, 1975 


$ 


4 7 
Onldal 
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Supporting Affidavit on Behalf of 
Defendant-Appellant, December 24, 1975 


installation at BU-2 


ntinuously on a 


maintained which 


and diss 


*h reports made 


question that the deft 
llegal surveillance during 
ons were ir. existance. 
the 
to all 
conviction upon the grounds 
criticai materials 


‘in, has violated the mandate 
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Supporting Affidavit on Behalf of 
Defendant-Appellant, December 24, 1975 
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TRANSCRIPT OF PROCEEDINGS ON 
RE-SENTENCING, DECEMBER 24, 1975 
UNITED STATES DISTRICT COURT 


WESTERN DIST  .T OF MEW YORK 


UNITED STATES OF AMERICA 


a Cr: 1967-115 


FREDERICO G. RAMDACCIO, RE- SENTERCING 


Defendant, 


eet Net ee et er ee ee ee 


Before: Hon. Harold P. Burke, District Judge 


Rochester, New York, Wednesday, December 24, 1975 


For the Government: James W. Gresens, Esq, 


For the Defendant: Harold Boreanaz, Esq. 


THE CURT: I aote the filing of an additional 


affidavit of the defendant's attorney, filed today and sworn 


today. I have examined the affidavit. 

MR. BOREANAZ: Yes, Your Honoc, Before we proceed, 
and if we are to proceed to the actual sentencing, would 
Your Honor rule on my request to -- 


Th? COURT: I will. This proceeding concerns only 
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the re-sentence of the defendant pursuant to the decision of 
the Court of Appeals for the Second Circuit in the United 
States against Natarelli. The validity of the conviction 
is not an issue in this proceeding. I decline to consider 
in this proceeding itavolving only re-sentence any evidence, 
such ae claimed illegal electronic surveillance directed to 
the validity of the conviction. Particularly, I decline to 
direct the Government in this proceeding to "make a complete 
disclosure to the defendant" as demanded in Paragraph 16 of 
the Boreanaz -ffidavit, sworn to December 20, 1975. 

I decline te further adjourn this re-sentence ae 
demanded in the last paragraph of the Boreansz affidavit. 

So ordered, And I am filing the Order, with a copy 
to the defendanr, 


MR. BOREANAZ: I respectfully except, Your Honor. 


Now, I'm directing myself directly to the question 


of sentence, As Your Honor knows, the late Judge Henderson 
imposed sentence in this instance. As Your Honor also knows, 
I had 2 long association with Judge Henderson, beth on and 
off the bench, and I knew him well. I think one of the 
cardinal virtues that he possessed was the ability to recog- 
nize the possibility that he may have made a mistake and to 


do what he could to rectify it. 
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I would like to call to Your Honor's attention, end 
hindsight always being twenty-twenty vision, and it is easier 
to look back retrospectively sometimes and put a thing into 
perspective. 

I have researched every reported decision between 
1950 and 1974 in the Second Circuit dealing with the Hobbs 
Act situation. * sennot find e single solitary instance 
other thay this one wherein on a oure conspiracy elone, with- 
out the commission of any substantive act, a maximum sentence 
was handed out, | 

I could provide the Court with citations with respect 
to all of these cases; however, I suomit it would probably 


| 
serve no useful purpose except as to attract the Court's atten- 
tion to the uniqueness of this particular peculiar situation 


wherein on an overall picture instances of violence to persons, 
| 

instances of actual commissions of substentive crimes in 

multi-couut indictments resulted repeatedly over and over 


agein in lesser sentences. 


the actual planned participants in the crime alleged here 
are all out of prison now. The only act that the Goverment 
clsime ‘thet this defendant participated in was a planning eat 


the originsl stage, and che Governmert's proof concedes that 


Three persons alleged by the Government to have been 
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those plans changed after the conspirators left the City of 


Buffalo and after they arrived in California, and that the 
plan was aborted, and nothing ever occurred. No one was hurt 
No one was injured. ‘There was no close proximity to the com 
mission of any form of actual substantive crime. 

The defendant, Your Honor, a8 you know, he was born 
in 1907, He is sixty-eight years old. He is now looking 
for, tomorrow, to his ninth consecutive Christmas in custody. 

He was raised from aged three to aged twelve in the 
City of Mew Yorn. The family then woved to Buffalo, He was 
Ome of sixteen children born to his mother. A total of six 
are now surviving. 

an 1930 he «as in difficulty at che age of twenty- 
three with State authorities. He was convicted, and he 
served his time in connection with that. There has been no 
subsequent convictions of this man up until the time thet he 
appeared before Judge Henderson for conviction. 


His father was deported in 1935 and did not regain 
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entry to this country until 1948. From 1948 until 1961, when | 
his father died at the age of eighty-one, and tne yeer pre- 


vious hie mother asl died #? the ase of aeven*ve! uu 
< 


. Lnis 


defendant was the supporting factor insofer as his parents 


were concerned, and he looked out for their ecuaomic well bei 
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end their sustenance. 

All of the surviving sisters, and there are four, 
through their formative years, he participated in their up- 
bringing. They all have good families. They are all married. 
Non2 of them are in any way involved in any form of criminal] 
activity. And he participated in his only brother's upbr ing- 
ing. He is withcut criminel conviction, 

He has one son who is college educated, and by all 
reports has an excellent reputation in the community. He is 
here in court today. All of these members of the family that 
I have wati~med to you are here in court today. 

He has three grandchildren, one of whom is now attend- 
ing college. These children have shown good signs of becomins 
law-abiding citizens, and in many respects this emanates f-om 
this defendant who stands before you. 

The probation report indicates thet he had « verified 


legitimate source of employment for more then four years 


prior to the time thet he was sentenced, And I take it that 
hed they chosen to heve gone back further, they would have 
verified back further. 

He filed and peid income texes on fourteen to fifteen 
thousand dollars worth of income on each of those previous 
years, end there is notiuing to refute that, and it would have 
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been easily refutable if it were not true. 
For thirteen years pr‘or to the time that h. “*s con- 
victed, he ond his w ‘e lived together. They have been to- 


gether since 1927 when they were married. For thirteen years 


- 
prior to » conviction, they lived in a modest apartment, 


a six-room apsrtment at 562 Richmond Avenue. I am very 
familiar with that neighborhood, having been born and raised 
myself in that neighborhood. It is a modest middle-income 
type of neighborhood. There was nc fie mish. There was no 
show of opulence. There was nothing to indicate in the men's 


background the various occurrences that the public media has 


ae 


attributed to him. He has never had an opportunity to meet 
these things in the open. 

Your Honor knows from the oth.r comments that I make 
in my moving papers with respect to the Government's illegal 
electroric surveillance of this man over a period of more 
then five years, during which <-ime he was never arrested. He 
Was never accused of anything of an unlewful nature. he 
never had an opportunity to meet eny of the accusations that 
were lodged against him, all emsaati>g from publicity-seeking 
sources, ‘hice the man never ad an opportunity to confront. 

The Government filed some additional claims that they 


have informant information with respect to his contended 
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efforts to take over a union in the event that he gets out 
of jail. These are just additional means of the Government 
to try to coatinue his incarceration. 

They cite in their supplemental report to Your Honor 


one Russell DeCecco, aad they advised the Court that in sup- 


port of Russell DeCecco's credioility, that he testified in 


two trials, but the Government does mot tell Your Honor that 
he was the central witness in each of chose two trials, and 
in each case the jury chose to disbelieve Mr. DeCecco, 

The Government does not tell you of the terrible 
background and the deceitful dealing of wr. DeCecco, wherein 
he was out at Government expense, pretend, that he was act- 
ing a8 an agent for the Government, and all the while coumitt¢ 
additional crimes. In one instanc- without the knowledge of 
the Government while receiving pay from the Government, he 
received the sum of fifty thousend dollars on some stolen 
bonds, 

These are the kinds of sources thet the Government 
brings in to seek to influence this Court in connection with 
the sentence of this defendant. The Government does not tell 
Your Honor that the defendant's {nstitutional record is of 
the highest quality. the Government does not tell Your Honor 
the latest report that I have from the United 8. tes De par t- 
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ment of Justice, Bureau of isons, wherein tne report fror 
Danbury, and this report is dated May 23, 1975, and ceis is 
the most up-to-date report they have, They say he has main- 
tained an infraction free conduct record, that he responds | 
well to authority, and is considered « very cocperative inmate. 

The Government does not advise tie Court that on two 


separate occasions now the parole authorities have violated 


and the Government does not advise this Court that Judge 


their own guidelines and has violated their own standerds, | 
| 


Newman in Connr:ticut has at least once sent back for fur ther 
review proceedings before the parole authorities beceuse the 
parole authorities did not follow their own rules in connec- | 
tion with considering the continuence of this man's incarceras 
tion, 


The Government does not advise Your Honor that accord+ 


ing to the guidelines now in existence, and grant‘ng the | 
salient factor score that this men has, which is «a salient 
factor score of six, and giving him « very high severity 
rating, that the guidelines call for twenty to twenty-six 
months of incarceration. This man is now four or five tises 
beyond the guidelines that are now being set up on a nativual 
basis for incarceration for this kind of th ing. 

I ask Your Honor to look at the people who are in the 
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courtroom, And I wouldn't hesitace, Your Honor, if I were 
speaking to Judge Henderson, to say, "Your Honor, I'm sorry 


you made a mistake when you imposed this severe sentence." 


The three people who the Government claims were going co 


commit the crime are now all out of prison. 

The Government does not tell Your Honor that despite 
the fact that they have known from the beginning that this 
defendant hed maintained his innocence throughout all of 
these years, and with all of their informer programs and 
everything else, they have never found one sirjle additional 
shread of evidence ¢. support the concept that he was, in 
fact, guilty. To the contrary, the evidence that has been 
deveicped through means of the limited access that counsel 
have hac o electronic surveillance logs indicates to the 
contrary that there is a possibility that he might not have 
been guilty. 

I understand through the technical ramifications 
that because of his counsei's desire to enter into a stipu- 
lation at the time of the trial he hai been foreclosed from 
relsing this by way of a new trial application end that has 
been ruled on by the courts. Fut I simply point that out to 
Your Honor in an effort to tcy to give a full, rounded 


picture to the posture of this defendant. 
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"I belfeve, cir, that you have imposed a sentence that was 
too harsh.” And from the recitations that I have set forth 
in the papers that I filed today, I know what Judge Henderson 
attitude was about the illegal electronics surveillance that 


was engaged in, and I know that as years went on, and yeu 


December 24, 1975 
I said I would not hesitate to say to Judge Henderson 
© 


will note the opinion of his that I quote from wae in 1973, 
and it wae not until then that Judge Henderson first became 
aware of the enormity of the atrocities that had been coumitted 
by Federal agents by way of violent invasions of personal 
liberties, that he then chose to grant a motion to dismiss 
the other case that resulted in the disclosure. And I know, 
Your Honor, that this defendant was subjected to the same 
things, because [I had an opportunity to see those log. and 
to go cover those with Judge Henderson, so I know, Your Honor, 
that hie actitude in 1973 was substantially different than 
his attitude was in 1967. 

I ask Your Honor to do full respect to his judgment. 
I ask Your Honor to consider elso his mercy-dispensing side, 
his humaneness in an attempt now to reflect upon what he 
would have done if he were here. 


I thank you, Your Honor. 


MR, GRESENS: I will juet address myself briefly to 
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Wial Mx, Boreanaz said, 

The Second Circuit Comwt of Appeals in the Naterelli 
case directly pointed out, I believe, that Judge Henderson's 
intent woula be entitled to some substantial consideration, 
and Mr. Boreanaz has addressed himself to that issue at some 
length. 

I would like to direct this Court's attention to a 
decision by Judge Henderson, which was rendered on July 22nd 
of 1971. This decision was based on a motion by Mr, 
Randaccio's then counsel for reduction of sentence. In that 
case, just as Mr. Boreanaz has here this morning, the defend- 
ant pointed out the Lengthy brief which had been prepared 
concerning cases meted out in similar crimes wherein the 


penalties may have not been quite as substantial as they were 


here. Judge Henderson considered that, and efter reviewing 


this brief and other papers submitted, he denied the uefend- 
act's motion st that time for reduction of sentence, 

I would suggesr, Y< . Honor, that this Speaks very 
Plainly of what Judge Henderson's intent was some four years 
efter the time of conviction. 

Next, Mr. Boreanaz pointe out that there was no 
violence involved in this case and that the conspiracy did 


mot come to the moment of execution. I direct the Court's 
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| 
attention t. the mocion papers, a letter which I tiled in 
this case in which the second cizcui* Court of Appeals sets | 
forth the tucte as they were deve ioped at tue or igilual trial, | 


and I suggest that these facts show that all the partic sects 


the three participants who were engaged io the crine, were 


the other sundry items necessary for completion, and it wes 
only through inadvertence and fac beyond our control thet 


this entire crime was never coamitted. 


*4 

{ 

| 

at the situs, and they were arwed with their keys and all 


As the electronics surveillance in the Maggadino cate, 
I simpy point out that Judge Henderson's ruling in thls 
cas was on a completely separate set of Ladividuals and has 
no relationship to the proceeding here today. 

As to Mr. Randaccio's good penal record, we take no 
issue with what Mr. Boreanar has said, but I simply point 
out that the Board of Parole has denied him parole, aud if 
Mr. Boreanaz wishes to question this, the proper proceeding 
would be to bring a moticn before Judge Newman in Connecticut 

That concludes the Government's presentation. 

THE COURT: I have relied heavily on the information 
provided in the pre-sentence reports in thic case, which 
have eten available to this defendant. I am prepared to re- | 


sentence now, | | 
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{n compliance with Rule 32, I ask the defendant 
personally, do you wish to make any ste>ement ir your owa 
behalf or to present any information in mitigation of puntsh- 
ment? You don't have to, but I have to afford you the oppor- 
tunity to do so. 

DEFENDANT RANDACCIO: What did he say? 

MR. ZORLANAZ: Your Honor, he is hard of hearing. 

He asked you if you wanted to cay something. 

DEFENDANT RANDACCIO: Yee. I have a prepared state- 


menc here, Your Honor, 


Your Honor, I'm going to try to max: myself as plain 


as possible. I am not much of an educated men, but I am 
going to try my best to have you understand what I'm about 
to tell you, in a prepared statement. And if you would, | 
would like to read it to Your Honor. 

Today I am hers vefore you on an illegal sentence to 
be corrected by the honorable Judge. 

IT have been incarcerated eight calendar years going 
on nine. At this poinc the Government got its "pound of 
flesh" and justice has been served. 

I at not bitter eat no one. I om sixty-eight years 
of age with very few years to spare. At this time before 


Your Honor, I pray that you will send me home to my ailing 
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wife of fifty years as of last month. She is at present unde 


doctor's care ;«°! putting necessary surgery off as long as 


she can, always in a position of a criticel atteck, and just 
waiting for my return home before going through with it, even 
though she is at the danger age of sixty-six. 

Your Honor, I have three grandchildren, which I have 
not seen for eight years, and the oldest is attending medical 

chool, 

My son and his wife are both college graduates, with 
the highest degrees and well respected in the community. 

Your Honor, what I am tryii> to tell you, if Your 
Honor sends me home to my b.:.. 7 family, I will not be any 
problem in the future to any: .e. It is too lete in life to 
be an old fool, especially to betray my wife and cause her 
any more shame and grief, and to my grandchildren who will 
have to carry the neme in the future. 

As you look in the courtroom, you shall see many 
faces of my sisters and husbands, hard-working men, all 
married and in their sixties. At this moment you wi_l notice 
they are praying that you will send me back hom co my family 
e are « loving family, and the lest words upon my mother's 
death was to make sure we stay thet way. 


Your Honor, I pray you send me back with them, 80 
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that we can be united once more with my loved ones, 

Thank you, Your Honor, for letting me take up your 
valuable time. Merry Christmas, and may God bless you with 
g°0d health. Thank you, 

THE COURT: Counsel, do you want to make any statement? 

hk , BOREANAZ: Wo, Your Honor, except to advise Your 
Honor that insofar as the meterial contained es coming from 
confidential informers in the Supplemental report filed by 
the Government, the Court should know that we hotly contest 
that, we state to Your Honor that thrt materiel is not accur~ 
ate and is not truthful. the Government does not disclose 
the sources of its inf: mation so that it is difficult to 


attack its credibiiity. But I do advise Your Honor that that 


information is not accurate, is not truthful and is distorted) 


I also would like to advise Your Honor that the 
original pre-sentence report as filed here conteins « number 
of deletions and omissions which create an entirely different 
picture then that which, in fact, existed. For exemple, Your 
Honor, there is a reference to an arrest of this defendant 
in 1933 involving Sparks Dairy, and the report shows thet he 
was tried, that the jury disagreed and that the charge was 
then dismissed. The report does not sdvise Your Honor, how- 


ever, that after the jury disagreement, the State authorities 
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discovered thet a terrible mistake had been made, that it 
was a case of mistaken identity and the true perpetrator of 
the crime in question was, in fact, arrested, did, in fact, 
confess, did, in fact, plead guilty end that this was an 
occurrence that occurred earlier in this man's life. 

And there are other sreas in the report, Your Honor, 
that seem to call into question the accuracy and euthenticity 
of what the defendant's prior exployment was. There is no 
quettion, Your Honor, that he was, in fect, prior to that 
gainfully employed and that he did, in fact, file proper in- 
come taxes on those employments and that that was a legici- 
mate source of income that he had shown for a number of years 
prior to the time that he was sentenced. 

So since Your Honor is relying on these reports, I 
feel obligated to call Your Honor's attention to the position 
that we take with respect to the illegal electronic surveil- 
lance, the fact that Judge Henderson didnot know thet the 
sources of some of the informstion contained in these reports 
had come from these sources. 

And we take the position, Your Honor, that under the 
authority of United States versus Tucker, which may be found 
at 404 U.S. Page 443, and it is a Supreme Court decision 


decided in 1972. "It is appropriate for the sentencing judge 
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to know of the illegality of materiel contained in « pre- 
sentence report," 

And I submit that this pre-sentence material thet 
Your Honor has dces contain illegal information and that by 


virtue of our inability to have the electronic surveillance 


logs presented, we are unsble to point’ out te Your Honor 


Wherein that informetion lies. And so I feel, Your Honor, 
thet is to our detriment, and I feel Your Honor should have 
the benefit of that msterial. 

THE COURT: The two sentences imposed by the late 
Judge Henderson on the defendant on Deceab:r 11, 1967, ere 
hereby vaceted, impose herewith a single sentence of 
twenty years of ective as of December '1, 1967. 

MR. BOREANAZ: Would Your Honor consider the applice- 
tion of Title 18 4208(e), in other words, an "(a)" letter? 

THE COURT: Giving authority to the Perole Board 
when he shall be eligible for perole? 

MR. BOREANAZ: Yes, that's right, Your Honor, 

THE COURT: Yes. I will make the senteace under 
that section, and leave it entirely up to the Parole Board 
as to when he shall be eligible for parole. 

Under the original sentence, he would have been 
eligible in the thi-d of the term, and that would be this 
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munth, wouldn't it? 
MR. BOREANAZ: Yes, Your Honor, 


THE COURT: So the Parole Board will have it anyway, 


if they haven't had it already, and they will have complete 


authority -- well, as I figured it out, it would be this 
month anyway, having served a third of his sentence. 


MR. BOREANAZ; Thet is my understanding, Your Honor. 


I, A. Jacobson, Official Court Reporter, for the 
United States District Court ‘or the Western District of 
Mew York, appointed pursuant to the provisions of Title 
28, Unite States Code, Section 753, do hereby certify 
that the foregoing is a full, true and correct transcript 
of proceedings had in the within-entitled end numbered 
cause on the dete hereinbefore set forth; and I do further 
certify that the foregoing transcript hes been prepered 
under my direction. 
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ORDER APPEALED FROM, 
DECEMBER 24, 1975 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


——-_“—----—_—_-—_—_———————— 
UNITED STATES 


oe CR: 1967-115 
FPREDERICO G. RANDACCIO 


Proceedings at re-sentence on December 34, 1975. 

This procerding concerns only the re-sentence of 
the defendant pursuant to the decision of the Ceurt of 
Appeals for the Second Circuit in United #tates ws. Natarelli. 

The validity of the conviction ie not an issue 
in this proceeding. If & idnme to consider in this proceeding 
involving only re-sentence, any evidence, such as clained 
illegal electronic surveillance, directed te the validity of 
the conviction. Particularly I decline te direct the 
goverrment in this proceeding to “make a complete disclosure 
to the defendant" as demanded in paragraph 16 ef the Boreanes 
affidavit eworn to December 20, 1975. 1 decline te further 
edjourn this re-sentence, as Gemandeé in the inst paragrapt. 
of the Boreanez affidavit. 

GO ORDERED. 


HAROLD FP. BURKE 
United States District Judge 


December a , 1975. 
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WESTERN DISTRICT OF NEW YORK 
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PREDERICO G. RANDACCIO NOTICE OF APPEAL 


*seseepeeeeeeeneeeaeeseaegan 


NOTICE IS HERESY GIVEN that the defendant Prederico G. 
Randaccio hereby appeals to the United States Court of Appeals for the 
Second Circuit from the Sentence, Judgment of Conviction, and Order of 
the Court herein made and entered on December 24, 1975, at Rochester, 
New York, by the Honorable Harold P. Burke. 


Dated: Buffalo, New York 
December 30, 1975 


BOREANAZ, NeMOYER AND BAKER 


rm 


Attorneys for the Defendant 
Prederico G. Randaccio 

Office and Post Office Address 
736 Brisbane eae y 

Buffalo, New York (14203) 


